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Trigwell’s case

Trigwell’s case is a good example of a test case.

The law challenged in Trigwell related to the liability of farmers when their animals strayed onto highways.

Under the common law, owners of land adjoining a road owed no duty of care to road users, and were under no legal obligation to fence in their animals to prevent them from straying onto the road. This principle was based on a longstanding British precedent dating back to when farms did not have fences, there were no major highways and cars had not even been invented.

The principle was upheld in the English case of Searle v Wallbank (1947). 

Searle v Wallbank upholds the common law
In Searle v Wallbank, a cyclist riding along a poorly lit road collided with a horse that had strayed onto the road from a nearby farm. It was found that the farm fences had been broken and that the farmer had neglected to repair them. The court upheld the common law, stating that the farmer was under no prima facie legal obligation to users of the highway, and that he therefore did not have to maintain his fences to prevent his animals from straying onto the road.
Brisbane v Cross upholds Searle v Wallbank

The application of the Searle v Wallbank principle was challenged over 30 years later in the Victorian case of Brisbane v Cross (1978).

Brisbane, a motorcyclist, was riding along a road in country Victoria when he collided with a cow that had strayed onto the road from a nearby farm. Brisbane sued in negligence but the claim was dismissed because the farmer was held to owe no duty of care to him. Brisbane appealed to the Supreme Court of Victoria, arguing that Searle v Wallbank should not apply, but the appeal was unsuccessful. The judge found that, in the absence of any state legislation on the rights and obligations of farmers vis-à-vis road users, Searle v Wallbank still applied in Australia.

Trigwell’s case

Searle v Wallbank was then challenged in the South Australian case of State Government Insurance Commission v Trigwell (1979). In this case a car collided with 
two sheep that had strayed through a broken fence onto the road. The car then swerved onto the other side of the road and collided with an oncoming car. The driver of the first car was killed, and members of the oncoming car, the Trigwell family, were injured.

The Trigwells sued for damages, claiming that the accident was caused by the negligence (a) of the driver of the first car and (b) of the farmer for failing to ensure that his livestock did not escape through a broken fence. (The action was brought against the State Government Insurance Commission because it was the deceased driver’s insurance company, and would be responsible for paying to the Trigwells any damages caused by negligent actions of the driver.)

The Supreme Court decided that the Insurance Commission had to pay damages to the Trigwells and that the farmer was not liable under Searle v Wallbank. The Insurance Commission appealed to the High Court, which, by a majority, upheld the Supreme Court decision. (Justice Murphy, in dissent, expressed his belief that the farmer should be liable and that Searle v Wallbank should not apply as it was outdated.)
The High Court decision in Trigwell confirmed that the principles developed in Searle v Wallbank continued to apply in Australia and were binding on all Australian state courts, unless the state had legislated to override the common law relating to stray animals.

As a result of Trigwell’s case the Victorian Government in 1984 introduced the Wrongs (Animals Straying on Highways) Act, which made all owners of animals liable for the animals’ actions.
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